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Municipal Corporations — Liability for Damage by Street Sprinkler. 
— In Qmnelly v. Nashville (Tenn. ), 46 S. W. 565, it is held that the sprinkling of 
streets by city authorities is for sanitary purposes, and hence is the exercise of a 
governmental function; and therefore that a city is not responsible for injury 
to the plaintiff's buggy caused by the negligence of the driver of the sprinkling 
cart, who was an employee of the city. "It has been held," said the court, "that 
no action will lie against a municipal corporation for the torts of its police officers 
or the unlawful refusal of its recorder to accept bail (Pesterfield v. Viekers, 3 Cold. 
205) ; or for an injury resulting to one prisoner from the assault of other prison- 
ers confined in the same calaboose (Davis v. Knoxville, 90 Tenn. 599, 18 S. W. 
254) ; or for the loss of a slave placed by his master in a city hospital to be 
treated for smallpox, but who, through the negligence of his attendants, escaped, 
and died from exposure (City of Richmond v. Long's Adm'rs, 17 Gratt. 375); or 
for an injury to a pupil from defective heating apparatus in a public school 
( Wixon v. City of Newport, 13 R. I. 454) ; or for the negligence of an ambulance 
driver (Maxmillian v. Mayor, &c, 62 N. Y. 160) ; or for the damage inflicted by 
a hook and ladder company while driving rapidly along a public street to a fire 
(Burr-ill v. Augusta, 78 Me. 118, 3 Atl. 177); or for neglect in the matter of in- 
spection by an officer charged with such duty as to stationary steam boilers, al- 
though a city ordinance, under the charter, imposed a penalty on any person using 
such a boiler before inspection (Mead v. City of New Haven, 40 Conn. 72) ; or for 
an injury to a traveler caused by his horse taking fright at a stream of water 
thrown from a hydrant by firemen for the purpose of testing its capacity (Edgerly 
v. Concord, 62 N. H. 8). These cases all rest on the principle that the muni- 
cipality in each one, at the time of the injury complained of, was engaged in the 
discharge of a governmental duty, as contradistinguished from one that is purely 
corporate or ministerial. The case at bar falls, we think, clearly within this class. 
The right or power of the corporation of Nashville to sprinkle its streets does 
not rest, as was argued at the bar, upon sub-section 9 of section 17 of its charter, 
which authorizes the city ' to make appropriations to open, alter, abolish, widen, 
extend, .... clean and keep in repair streets,' etc., but rather upon sub- 
section 7 of section 17, which provides that the corporate authorities may ' make 
regulations to secure the general health of the inhabitants, and to prevent and 
remove nuisances.' An ordinance of the city directing the sprinkling of the 
streets in pursuance of this charter provision is one that is sanitary in its char- 
acter, passed in view of the health and comfort of the general public. "While 
engaged in doing work under such an ordinance, the municipality is discharging 
a governmei.tal duty, and it is not responsible for the carelessness of the agent or 
agencies so employed." See 3 Va. Law Keg. 534. 



Contracts— Express Stipulation Against Assignment. — In City of Omaha 
v. Standard OH Co., 75 N. W. 859, the Supreme Court of Nebraska decides that 
a contract between a city and an electric light company for lighting the streets, in 
which it is expressly stipulated that *he company shall not assign the contract 
without the consent of the city, not only excludes the right to assign the per- 
formance of the service by another, but renders invalid, as to the city, an assign- 
ment of the money due or to become due under the contract. The court said in part: 

" Counsel for the plaintiff insist that this stipulation [against assignment] was 
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directed against the assignment of the obligation resting on the lighting com- 
pany to perform the work required by the contract, and was not intended to pre- 
vent the assignment of the money to be earned thereunder. That view was 
accepted by the trial court, but we think it is not warranted by a just interpreta- 
tion of the language employed. The inhibition, it will be noticed, is not alone 
upon the assignment of the obligation to light the streets, but upon the assign- 
ment of the contract. What was the contract between the parties? Certainly 
one of its important elements was the duty laid upon the city to make monthly 
payments to the lighting company for the services rendered, and another was the 
correlative right of the company to receive such payments. The assignment of 
the October installment, if valid, not only transferred to the plaintiff a right 
secured to the lighting company by the contract, but affected, as well, an impor- 
tant obligation on the part of the city. It compelled the city to deal with stran- 
gers, and to determine at its peril which of the contesting claimants was entitled 
to the fund. This may have been one of the very contingencies contemplated by 
the city, and against which it sought to provide by making the contract non- 
assignable. Another object in view might have been to prevent the company 
from losing interest in the performance of the contract by devesting itself of all 
beneficial interest therein. But it is needless for us to speculate on the motives 
for the city's action. It is enough for us to know — whatever its reasons may 
have been — that it has, in plain language, stipulated against an assignment of the 
contract That stipulation is valid, and must be enforced. To hold that it covers 
some, but not all, of the rights and obligations arising out of the contract, would 
be, it seems to us, an inexcusable perversion of its terms. In the case of Burck 
v. Taylor, 152 U. 8. 635 (14 Sup. Ct 696), where a contract with a State for the 
erection of a public building was made non-assignable by express stipulation, it 
was held that an attempted transfer of an interest in such contract, without the 
State's consent, was ineffectual, except, perhaps, to give the assignee a right of 
action against the contractor for a share of the profite." 

An express stipulation against the assignment of a contract seems to be generally 
upheld. See Zelterland v. Texas Land & Cattle Co. (Neb.), 75 N. W. 860; Dela- 
ware Co. Com'rs v. DieboU Safe & Lock Co., 133 U. S. 473 (10 Sup. a. 399) ; 
Arkansas Vol. Smelting Co. v. Belden Min. Co., 127 U. S. 379 (8 Sup. Ct. 1308) ; 
Qrigg v. Landis, 19 N. J. Eq. 350; Sloan v. Williams, 138 111. 43 (27 N. E. 531); 
Forimato v. Patten, 147 N. Y. 277 ; Carter v. State (S. Dak. ), 65 N. W. 422 ; 2 
Am. & Eng. Enc. Law (2d ed.), 1035. 



Ex Post Facto Law — Police Power — Physicians. — In Hawker v. People, 
18 Sup. Ct. 573, the Supreme Court of the United States was called upon to de- 
cide whether a statute of the State of New York prohibiting any person from 
practising medicine after the conviction of a felony, could be applied to a convic- 
tion had before the passage of the statute. The defendant, a physician, had been 
convicted in 1878 of the crime of abortion. In 1893 the legislature passed the 
statute in question. He continued to practise after the statute went into operation, 
and was tried, convicted and sentenced to punishment. On appeal to the Supreme 
Court of the United States, that court, through Mr. Justice Brewer (Justices 
Harlan, Peckham and McKenna dissenting), held that the statute was not ex post 
facto, and affirmed the judgment. The chief ground upon which the decision is 



